Should a coroner allow a jury to add a "rider" referring to neglect to its verdict? If so, how should the jury be directed on the relevant law, including the developing jurisprudence on human rights?
by his or her death. (Coroners Act 1988, s 8, i.e . it is to ascertain how the deceased died, not why he died.) The remit of the coroner's court is narrow and its aim is not to apportion blame. The coroner will hear evidence about the circumstances surrounding the death and/or leading to it and he/she can and usually will choose who should be called to provide it. The limitations of an inquest procedure can leave grieving relatives and friends (who may have a different agenda and unrealistic expectations) angry and frustrated. Others may and do find the process cathartic and helpful. On the other side of the divide are those people whose conduct is being put under scrutiny by the inquest proceedings. They will usually have legal representation and will be anxious to avoid or limit any adverse publicity that may be sought by grieving relatives or interest groups and then fanned by the media in a high profile case. Their lawyers will also be most anxious to head off or shut down a "fishing expedition" for any evidence that may assist grieving relatives and dependants of the deceased to bring a successful civil claim for damages or which may even pave the way for a later criminal prosecution.
The system and ambit of coroners' inquests is overdue for reform (rather than tinkering) and it is to be hoped that such radical review will be implemented before the end of the decade. However, older readers will recall that the 1971 Brodrick Report into death certification and coroners has, largely, gathered dust on a government ministerial shelf for three decades.
At present, however, the procedure continues to hold an uneasy balance between these conflicting pressures and aims that can and often do put considerable strain on the system and the coroners who try to operate it. This was the situation in the case of Sacker v West Yorkshire Coroner [2003] EWCA Civ 217; [2003] 2 All ER 278. Granting the claim for judicial review of the coroner's verdict made by the deceased's mother, the Court of Appeal, in its judgment given on 27 February 2003, held that the coroner should have allowed the jury to add a rider to their verdict, if they saw fit, referring to neglect.
The matrix of facts: while in prison on remand, the deceased was considered to be at risk of self harm. A form [F2052SH] headed "Self Harm at risk" was opened and the prisoner was taken to the health centre where she was seen by a locum doctor. Apparently unaware of the procedures that should be followed where a prisoner is so categorised, the doctor had the prisoner sent back to the residential wing of the prison. She was put in a single cell and subject to half hourly visits. Later she was discovered hanging from the window and was pronounced dead on arrival at hospital. Should her death have been avoided? Was neglect a contributory factor?
At the inquest into her death, the coroner declined to comply with the request of the deceased's mother, to give the jury the opportunity to bring in a verdict including neglect. The jury concluded by a majority that the deceased had killed herself. The coroner, thereafter, made an announcement pursuant to rule 43 of the Coroners Rules 1984 that he intended to write to the Prison Department, as an authority which might have power to take action to prevent the recurrence of similar fatalities and informing them as to his grave concerns that the locum medical officer had not had a working knowledge of the "Self Harm at Risk" form.
The claimant applied for judicial review, seeking orders quashing the inquisition, and that a fresh inquest be held. Her application was dismissed and she appealed. The claimant contended that the coroner should have acceded to her submission at the inquest that the jury be given an opportunity to add a rider to their verdict providing that "neglect had contributed" to the death.
The Court of Appeal (Pill, Mummery and Latham LJJ) ruled that the coroner should have allowed the jury the opportunity to add a rider to their verdict, if they saw fit, referring to neglect. The required causal link between the alleged neglect and the cause of death was present as measures might well have been taken, had the procedure in the "Self Harm at risk" form been followed, which arguably would have prevented the death of the deceased.
The failure to give the jury that opportunity amounted to a defect which required that the inquisition be quashed. The court applied the decision of R (Amin) v Secretary of State for the Home Department; R (Middleton) v West Somerset Coroner [2002] 4 All ER 336. The Court of Appeal found that there was a real possibility that a different verdict would have been returned had the jury been properly directed and therefore the interests of justice required that a fresh inquest be ordered.
In addition, the court warned that the role of inquests and the procedures under which they are conducted needed to be revised and explained that at present, as matters now stand, the neglect rider in itself may not in many cases be a beneficent way of discharging the duty under Article 2 of the European Convention on the Protection of Human Rights and Fundamental Freedoms 1950 (as set out in Sch 1 to the Human Rights Act 1998) with the emphasis the article places, as construed, on the need to prevent repetition and on flexibility of approach.
The coroner's stated intention to write to the prison service drawing its attention to the need to make sure that all locum medical officers were familiar with procedures that followed the documenting of a prisoner as at risk of self harm was undoubtedly a sensible step. However this step is not inconsistent with a verdict to which is attached a jury's rider that neglect had contributed to the death.
The warning by the Court of Appeal that a review is needed of the role of inquests (and coroners) and the procedures under which inquests are now conducted adds yet further pressure for changes to be made to the system which are now overdue.
The decision in the Amin and the Middleton cases is now the subject of appeals to the House of Lords. Coroners and many others are awaiting their Lordships' decision with keen interest and anticipation. A fundamental review into the operation of the coroners system has recently been delivered to the Home Secretary and at the time of going to press this Report with its vast number of recommendations has just been published and will need to be digested and considered. Finally the Shipman inquiry, chaired by Dame Janet Smith, is underway and its outcome will also influence the law in the area of death certification and coroners. We live in interesting times, pace the Chinese proverb, and it is to be hoped that the outcomes of the HL decision, the Fundamental Review and the Shipman Inquiry will lead to a better system for the future for the investigation of deaths.
